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How To Litigate Successfully:

Part III — How To Reduce Litigation Costs
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Editor’s Note: This article is the third in a
series of five articles which will appear in The
Metropolitan Corporate Counsel.

There are two very simple reasons why lit-
igation costs have spiraled out of control.
First, attorneys are motivated to do as much
work as possible (much of it unnecessary)
because it generates fees for their firm, in turn
justifying their compensation. Second, corpo-
rate counsel often hire expensive, big name
law firms for the political “cover” it provides
them in the event the ultimate disposition of
the litigation is unsatisfactory. The confluence
of these factors is that cases are often “over-
lawyered” (and over-billed).

Yet, it is easy to reduce litigation costs
without sacrificing quality or compromising
results. Most corporations could cut their liti-
gation costs in half without adversely impact-
ing the outcome of any of their litigation
matters. This article will specifically identify
and address those areas where billing excesses
occur on a regular and ongoing basis.

Litigation Philosophy
Cost containment is a legitimate and essen-
tial aspect of a client’s litigation philosophy.
In short, the goal is to win as quickly and as
inexpensively as possible. Unfortunately, too
many large law firms have just the opposite
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philosophy. It is often their objective to keep
the case (and the billing) going as long as pos-
sible and then to resolve it at the last possible
moment so as not to risk an embarrassing loss
in the courtroom.

Good and honest attorneys know what is
truly necessary to their litigation strategy and
what is not. Contingency attorneys routinely
prove this as they fund their own litigations
and do so successfully. Accordingly, while in-
house counsel need to be respectful of their
outside litigators, outside litigators must, in
turn, be respectful of their client’s financial
considerations. It is a balance carefully
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achieved by the experience, wisdom and
integrity of those involved.

Litigation Budgets

Outside counsel should be required period-
ically to submit a proposed cost budget. While
it may be difficult to predict with certainty, it
is paramount that cost be considered at all
times. It is the client’s decision whether certain
work proposed is worth the cost. A budget, as
discussed here, is a reasonable prediction
based on then current knowledge. It is not
expected to be exact but it should be close to
the ultimate number incurred, barring truly
unforeseeable circumstances. It should not be
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viewed as a restraint, a limit or a hindrance but
rather recognition of and respect for the client.

When setting forth an anticipated budget,
outside counsel should include detailed esti-
mates for all legal work including document
discovery, court appearances, motions, depo-
sitions, experts and other disbursements. Each
subsequent report should indicate if outside
counsel is within budget or if budget modifi-
cations or changes need to be made, and if so,
why. Such a requirement focuses outside
attorneys on the issue of client cost while
keeping in-house counsel informed along the
way.

Billing Tips

Billing becomes problematic when the
rules aren’t clear from the start so we respect-
fully suggest consideration of the following
guidelines:

1. Rarely is there a need for more than one
attorney to be present at court conferences or
depositions. It is usually an unnecessary
expense for a law firm to send two, three and
sometimes more attorneys to argue a motion
or attend a conference. Why clients tolerate
such excesses is inexplicable. Reduce the
number of attorneys working on your files and
ensure that after the first two or three attor-
neys are involved, there is no charge for addi-
tional attorneys to “get up to speed.”

2. Motions should not be made without the
permission of in-house counsel. Most motions
are unnecessary and almost all are absurdly
long and quite costly. Litigators should make
every attempt to resolve issues by letter or
phone call. If these far less costly options are
unsuccessful and the issue is truly important,
a telephone conference with the judge, magis-
trate or law secretary usually resolves the
issue as they themselves do not want another
motion. Only if the court advises the attorneys
that a motion is necessary to resolve an issue
should one be made. Outside attorneys should
have to justify to the client why the motion is
important to be made, the merits of their posi-
tion, the chances for prevailing and the antici-
pated cost.

3. Depositions are another area rife with
abuse. Far too many are done for no real rea-
son and at great expense to the client. Deposi-
tion costs add up with preparation time, travel,
the cost of the transcript and then its subse-
quent review. Instead of automatically depos-
ing everyone under the sun, your attorneys
should try to get a signed witness statement.
It’s easier, better, more effective and often
achieved at a fraction of the cost. Only truly
material witnesses should be deposed.

4. Limit the number of intra-office confer-
ences your attorneys bill.

5. Legal research requiring more than 10
hours on any one issue should be approved in
advance. Verify that your attorneys are not
outsourcing their research or other legal work
to India at $12/hour and then billing you at
$600/hour.

6. Agree in advance on reasonable rates
for partners, associates, paralegals, etc. There

is simply no need to pay more than $500/hour
to obtain top-notch legal talent and consider-
ably less for quality associates. Rates should
not be increased during the pendency of a case
without your permission.

7. Decide up front how often you want to
be billed and the format of the bill. Most
clients prefer to be billed monthly. Requiring
your outside firms to use your format allows
you to more easily compare bills from case to
case and from firm to firm.

8. Bills need to be periodically checked to
see that you are paying reasonable rates for
faxing, copying and computer charges.

Investigation And Experts

Outside litigators should recommend
needed investigation providing general coun-
sel with their reasons for the request and what
they expect to be gained by it. Investigations
should be conducted by well-respected profes-
sionals but not necessarily the biggest firm in
the country or the world. There are many
effective local investigators including former
police officers and FBI agents who will gladly
provide effective services at reasonable
prices. As with all outside services suggested
by your litigators, the request for your
approval of such work should be accompanied
by an estimated cost for the assignment. The
same is true for experts. These estimates and
the experts’ curriculum vitae should accom-
pany the litigator’s request for your approval.

Reporting To The Client

Accurate and informative reporting is
required if in-house counsel is respected by
his/her outside attorneys. The goal of report-
ing should be to provide the client with facts,
observations and opinions on how best to
bring the litigation to a successful conclusion.
Oftentimes, litigation reports say nothing at
all about winning but merely regurgitate page
after page of every nuance (no matter how
immaterial) that has occurred since the last
report. Most firms send overly long reports
containing irrelevant information imparting
very little helpful knowledge to general coun-
sel. Once again, it depends on the objectives
of the litigators and their respect for the client.

Reports should be short, to the point and
address the client’s goals. In general, reports
should be provided within 20 days of being
retained, after pleadings, after discovery, after
depositions and before trial. The initial report
should provide a simple statement of the facts
and how the litigators view the case. This liti-
gation report should indicate what informa-
tion or investigation is needed. Further, it
should set forth a proposed litigation plan for
pleadings and discovery.

After pleadings, outside counsel should
inform the client if there have been any
changes in how they view the case. This report
should contain a current opinion as to the
strengths and weaknesses of the client’s posi-
tion, a discussion of liability and damages, a
proposed plan for discovery and an outline of
steps necessary to bring the litigation to a suc-

cessful conclusion. It should also contain a
projected budget for discovery. Having to pro-
pose a budget forces outside counsel to con-
sider the necessity and breadth of anticipated
discovery and the cost/benefit of pursuing it.

The after-discovery report is important in
advising the client whether the case is on
course as previously predicted in earlier
reports and, if not, why not. It is a time to real-
istically assess the case and re-evaluate the
strategy. Depositions should not be taken
without good reason. The report after deposi-
tions should be able to tell the client every-
thing there is to know about the case, chances
for success at trial and whether motions would
serve a beneficial purpose. Finally, there is the
pre-trial report which very specifically lays
out the case for the client so that in-house
counsel can knowingly assess the situation
and determine the client’s best interest. By this
time, general counsel should have received at
least five reports allowing for a reasoned judg-
ment as to how the case has progressed and
how accurately outside counsel has reported
and positioned the case for a successful out-
come.

To improve reporting, there should be peri-
odic meetings in person if the client and law
firm are within reasonable driving distance or
telephonically to discuss status and case direc-
tion.

Conclusion

Corporate clients should look to them-
selves when confronted with runaway litiga-
tion costs. There are many successful litigators
who would readily agree that the guidelines
described in this article are fair and reason-
able. In general, it is our experience that cor-
porations are grossly overpaying on an hourly
basis as well as paying far too many attorneys
to work on their cases. Much of the work
being paid for is unnecessary and unrelated to
the ultimate result. This is easily verified by
checking a file that has recently closed after
many years of litigation. How many deposi-
tions actually made a difference? What did all
the discovery reveal that changed the course
of the case? How much money was spent on
motions and to what end? Did you really need
as many attorneys working the file? Could you
not have found more efficient attorneys at sig-
nificantly less cost?

With the suggestions proposed here, most
responsible corporate counsel can quickly and
easily reduce their ligation budget without
compromising the quality of services or sacri-
ficing results. General counsel should regu-
larly monitor the “life cycle” of their files to
know how long it took and how much it cost
to reach settlement or verdict. Such monitor-
ing should also provide an “average cost per
file resolution” enabling in-house counsel to
assess the effectiveness of their outside litiga-
tors. And outside litigators should readily and
willingly participate in these analyses with
corporate counsel. By doing so, value will be
added to the attorney-client relationship, and
effective measures can be implemented to sig-
nificantly reduce ligation costs.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 80
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages false
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 80
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Average
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 80
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Average
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


